
RE: Sorice of Written E1 Parte Comments - Two Originals filed i n  the proceeding 
captioned: Iir r l i r  Marfer ujHeuien~ oftkc Section 2Sl  tiirburrdlirrg Ohligntiorrv of' 
Irrcir!rrberrr Locd E.sc/range Currier,\. ('C Dockc1 Yos. 0 1-92, 96-98 and 98-147, 
~hotirc o f  I'roposed Rulemaking. FCC 01-361 (rei. Dec. 20, 2001). 

\~l;Id.lIll \.<ztvl3r>: 

l11c Uational Association o t R c y l 3 t o r q  Ltility Commissioners sent the attached letter by 
rr;:iil,tr m.ii1 to tlir officc ofrach F('C Comnilssioncr. In  addition. 1 e-mailed copies to 
(~1ir is io;dxr l ~ i b c r ~ c l l i .  Ilaltheu Brill, Sain Fcder, Jordan Goldstein, and William Maher. 

l i ~ h c i t i  li;i\c questions aboul Lhis filin?. please do not hesitate to contact me at 
- 'I I?., \?> I11 '7 or ~~ i ! i i sa \ , i c i ' i i a r t i c .o r~ .  



Scptenihcr 27, 2002 

\ \  i' ,112 I ;  ririiig 1 0  respond to the latest  Kryional Bell Operating Company (RBOC) campaign on 
C .ipi~oI HiI ,  L8iyiis the  FCC to rcstrict l l i c  tools used by State Commissions to promote local telephone 
ciinipcril ioi,. :spcciall! the use of t l ic I.'nhundted Network Element Platform (UNE-P). LYE-P is a 
c<iniprtiii\ I i iw y niodel flowing froin the 1906 l~eleconiniunicalions Act, which allows competitors to 
1 t . d ~ ~  par:  ol~l.liL, iiicunihent carrier's nerwork. These lobbying efforts resulted in a letter sent by a group 
(~ I ' t l oc i sc '  i i ~ : ~ i n h c r ~ ~  to F~CC Chainiinn Ponc l l  (111 Septembcr 161h , The Ictter contains [actual iiiaccuracies 
i l iai  r q i i  i'i L~ ri:iponsc 

iiiiiiniissions remain I'ocuscd on tht difficult tasks of promoting facilities-based competition 
a >  en\ iji$>!lcc: h i  the 1096 Tclecoiliniunicolio~ls .,\ct and assuring ciistomers receixe better services and 
iitorc L.hi8ici.i ;II lo\ser prices. We cannot accomplish that imponant economic policy goal without thc 
; i ~ , a t l a b i ~ ~ t )  olLl'fcctivc conipetlli\e entrq stralegles such as UNE-P. Currently, NARUC is collecting data 
Iron1 its ,iit-iithL,rs on the significant berielicial impact of UNE-P in foskiing local competition. 

! /I\ iO% ,Act ilirecis Stdlr cominissioiis io determine the terms for access to the network, 
i:iclu,iiii:: ?IL. \\ h ~ l r s a l c  price that conipetitivc camcrs pay the incumbents for access to various network 
L ~ l e i i i c l i i ~ .  t c . '. INE-P ,411 State coninlission decisions concerning wholesale network pricing are based 
~111 ;in i'\ I&iit i , i t.! rcccii-d tha t  is developed throusti  public hearinMs. These pricing decisions are also 
:!ppcillal4c 

I 11: K H O C  coiiccm over lost rcvcnucs as ii result of LNE-P and other entry strategies has also 
heeii ~ l i i . w t l d ~ i y  .. exanlined in Slatc commission proceedings including those concerning Section 271 entry 
: , I [ < )  foni. c i ~ ~ ~ : ~ ~ x c ~ .  Based oii the record ofcvidcilce presented i n  those proceedings. Slates have 
i onc tud~d  ~ h a i  the price points set for ~vliolesatc access to unbundled network elements must be based on 
1 m i c , i i i ! c  :LISL. b,isccl or1 the iiicumbent carricrs' own cost studies. 

\ V ' C  bcI i i ' \c  i1i;it thc loss ol'inarkci share among monopoly providers is an expected outcome when 
~ i i c c e s  1.11 ~~oiiipcritiv<: public policies are heing implemented in the marketplace. It does not mean that 
11ic c immi  I hf:.'-P prtcing methodology IS  ticcessarily flawed. nor does i t  mean that the methodology is 
'iniprup:r', \ a~iplicd" at !he Stale le\.el as  some critics claim. 



It 4iotild he noted here tha t  sc\,eraJ RBOCs i,olunrt~vi/v reduced their UNE-P prices in many 
Stale. dilrili: I!IC iourse ol-thc 271 rc\ie\\ pi~occss 

I i i ~ I ~ r d  1 1  there I S  any truth to the claims o f  inappropriate State pricing, there is an easy remedy for 
their claini; :IIL, Courts. The United States Constitution prohibits any regulator from setting prices for 
ust' o l ~ t l i e  ?HOC'>' physical plant without providing a fair opportunity for an adequate return on 
i n \  estincn:s Kcccn~ly. the U.S. Supreme Court in C'wizon Cbm/~ruti icarions Iric. vs.  FCC addressed the 
RBOC', c,miplaints about U N E  prices in relation to their infrastructure investment and concluded that the 
cutrenr pri,:iir: nisthodology, which rcflects forward looking economic costs and allows the opportunity 
for- a reasonable rcturn on their inijcstment. is sound. 

iFk+p:t<, die Suprcme Court's finding that the current pricing rules provide the RBOCs with an 
opporltinir\< ' t i  e;im a reasonable profit on their investments. they continue to argue on the Hill and at  the 
FC C thii! \ \  holesile prices for UNEs  are confiscatory, below cost, and illegal. Given the trends in RBOC 
returns s i n x  tlie I906 Act and the onset of W E - P ,  this argument is hard to comprehend. According to 
dara lilcd ; i t  :lit IlCC, since 1996. RROC iiiterstate rates of return have risen roughly from 14% to 20% as 
of $ear-em1 .!(IO1 
relorns arc do\vi? for 2002. il may be alkibulablc to the collapse of the capital markets. poor investment 
srriitegics. aiiJ pirhaps some small and crpecled competitive inroads by competitors inlo the RBOC 
m:trkets. i?hc Li ts  are clear: the assenion that Stale UNE prices are forcing RBOCs into bankruptcy is 
nothins ni '  tli:iii unsubstantiated speculation 

I Total company returns seem to have followed the interstate trend.' To the extent 

11: atidition. rhe reduction i n  RBOC capital spending has no relationship to W E  pricing. As 
stated carliei. ihc  pricing methodology is based on economic costs and thus does not require the RBOC 10 
cut hach O I I  ' T I  ciipital expenditures. The decision to reduce capital spending may have more to do with 
choice .ifill I l i i  c.:iinp;inL's own business strategy. 

0 1  cotiisc [he emerging presence o f  competition forces monopolies to cut costs and offer better 
. I  r.xIit\ i l ia t  competitibe industnes facc evcry day. Instead o f  simply complying with the scrvii'e 

C ~ u r t ' s  m.inLiatc and current law, the RBOCs continue to lobby Congress and the FCC for special 
prutec~roi-! lioin ihe rules. We do not belie\.e such efforts will, in the end, benefit customers or stimulate 
econonii< gi~o\btli i i i  the tclecomniunications sector. 

lIL,r :;ciu'( revie\$. we have attached several resolutions on these issues that were discussed at length 
hclore i h L ,  el i t i re  N 1 K I : C  membership. Thank you for your attention to our concerns. Please do not 
hrsilatc t t '  c.,mtact a n y  one o f  us for additional information on this or any other telecommunications issue. 

\ L ' ,  ! I I L  t ~ :  'C i n r h s r f e  a f  h r t p  ~ullfo~i2.tcc.~o~ cci-bin aebsqI.prohccbiarmisI/forms, where the FCC finds RBOC 
I Ic,lding c ' t , : n r ' d I : ?  Infcriii l ic Rates of Return ( in cirrreni corporare structures) rlsing from 14.43% (BellSouth), 13.96% 
I ~ W S t ) .  r -  - 1 u  I {SBCi .  and I 4  50":, (Verrioni in 1990 IO 19.41% (BellSouth), 22.13"/, (Qwesi), 22.36% (SBC), and 
I :  I X " O : \ ~ . I I ~ O I  i . r ' y a r r i t J 2 0 0 1 .  

% 'Vp l r i i i be r  IO. 2002 l~estimon) of Dr Lee Sclu yn. filed before the Pennsylvanra LegIslamre rndlcating that 
 CIA^ P r i ! i i ~ ~ I \ ~ i ! i ~  i ioiai company r e u m  bei\bccn 1096 and 2001 has been between 31.03% and 22.01% 



S iiicci-c I y . 

Clidir. YAK1 ( '  

TeIeconiniurricatIons Committee 

Enclosures: % AKC!C Resolutions supporting L1NE-P. 

Cc FC C' C'liJiman Powell 
Cirin:nissioncr Martin 
Coinmissioner Abernathp 
i'om:nissioiier Copps 

Commissioner Robert Nelson 
Co-Vice Chair, NARUC 
Telecommunications 
Committee 


